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PHILIP JOHN PRATT VS. UNITED STATES 1 

A IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 58292 

United States 
vs. 

J. Wm. Tomlinson, Phillip John Pratt, Walter Smallwood 

United States Court of Appeals for the District of Columbia. Filed 
July 29, 1938. Joseph W. Stewart, Clerk. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the District Court of the United States 
for the District of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled cause, to wit: 

1 In the District Court of the United States for the District of 

Columbia 

Criminal No. 58292 

United States of America 
vs. 

Phillip John Pratt 

United States Court of Appeals for the District of Columbia. Filed 
June 1, 1938. Joseph W. Stewart, Clerk. 

Notice of appeal 

Phillip John Pratt, 200 19th St., Southeast, Washington, D. C. 

(Name and address of appellant) 

James J. Laughlin, 2244 Cathedral Avenue, Washington, D. C. 

(Name and address of appellant’s attorney) 

Offense, robbery. 

Date of judgment, May 26, 1938. 

Brief description of judgment or sentence, 2 years to 4 years in 
the penitentiary. 

Name of prison where now confined, if not on bail, Washington 
Asylum and Jail. 

I, the above-named appellant, hereby appeal to the Court of Ap¬ 
peals of the District of Columbia from the judgment above-mentioned 
on the grounds set forth below. 

Phillip John Pratt, 

Appellant. 
James J. Laughlin, 
Attorney for Appellant. 

Date, May 1938. 
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A IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 58292 

United States 


vs. 

J. Wm. Tomlinson, Phillip John Pratt, Walter Smallwood 

United States Court of Appeals for the District of Columbia. Filed 
July 29, 1938. Joseph W. Stewart, Clerk. 

United States of America, 

District of Columbia , ss: 

i Be it remembered, that in the District Court of the United States 
for the District of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled cause, to wit: 

1 In the District Court of the United States for the District of 

Columbia 

Criminal No. 58292 

I United States of America 

vs. 

Phillip John Pratt 

i 

United States Court of Appeals for the District of Columbia. Filed 
June 1, 1938. Joseph W. Stewart, Clerk. 

Notice of appeal 

Phillip John Pratt, 200 19th St., Southeast, Washington, D. C. 

(Name and address of appellant) 

James J. Laughlin, 2244 Cathedral Avenue, Washington, D. C. 

(Name and address of appellant's attorney) 

Offense, robbery. 

Date of judgment, May 26, 1938. 

Brief description of judgment or sentence, 2 years to 4 years in 
the penitentiary. 

Name of prison where now confined, if not on bail, Washington 
Asylum and Jail. 

I, the above-named appellant, hereby appeal to the Court of Ap¬ 
peals of the District of Columbia from the judgment above-mentioned 
on the grounds set forth below. 

Phillip John Pratt, 

Appellant. 
James J. Laughlin, 
Attorney for Appellant. 


Date, May 1938. 
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Note. —This statement from the docket entries is intended suitably 
to identify the case and not as a substitute for the record on appeal, 
which is to be prepared and certified as provided in Rules 7, 8, and 9, 
of Supreme Court U. S. 

3 In the District Court of the United States for the District of 

Columbia 

Holding a Criminal Term 
Criminal No. 58292 

United States 

vs. 

Phillip John Pratt 

United States Court of Appeals for the District of Columbia. Filed 
June 1, 1938. Joseph W. Stewart, Clerk. 

Affidavit in forma pauperis 

Now comes the defendant and seeks permission of this Honorable 
Court to file and prosecute his appeal herein without prepayment of 
costs; that because of his poverty he is unable to pay the usual costs 
and fees nor is he able to give security for same; that his appeal is 
filed in good faith and he is entitled to the relief he seeks. He 
further says that he is a citizen of the United States. 

Phillip J. Pratt. 
Phillip John Pratt. 

District of Columbia, ss: 

Phillip John Pratt being first duly sworn deposes and says that 
he has read the above affidavit by him subscribed and knows the 
contents thereof and that the matters contained therein are true. 

Phillip J. Pratt. 
Phillip John Pratt. 

Subscribed and sworn to before me this 31st day of May, 1938. 
[seal] Richard H. Woodward. 

My commission expires May 1, 1940. 

Let this appeal be filed without prepayment of costs. 

Joseph W. Cox, Justice. 

A true copy. 

Attest: 

Charles E. Stewart, 

Clerk. 

By W. W. Cheston, 

• Asst. Clerk. 

Filed June 1, 1938. Charles E. Stewart, Clerk. 
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4 Indictment 

Filed in Open Court Sept. 21, 1936 
District Court of the United States for the District of Columbia 

Holding a Criminal Term 
July Term, A. D. 1936 
District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present: 

That one J. Wm. Tomlinson, one Phillip John Pratt, and one 
Walter Smallwood, hereafter in this indictment designated and 
called the defendants, each late of the District of Columbia afore¬ 
said, on, to wit, the fourteenth day of March, 1936, and at the Dis¬ 
trict of Columbia aforesaid, by force and violence, and against re¬ 
sistance, and by putting in fear, and by sudden and stealthy seizure 
and snatching, feloniously did steal, take, and carry away, from and 
off the person, and from the immediate, actual possession of one Lewis 
A. Black and one Charles J. Weidman, then and there being, a cer¬ 
tain sum of money, to wit, three thousand, fifty-five dollars and 
ninety-two cents in money, of the value of three thousand, fifty-five 
dollars and ninety-two cents, and one certain bag, of the value of five 
dollars, of the goods, money, chattels, and property of the Fairfax 
Farms Dairy, Inc., a body corporate; they, the said defendants being 
then and there armed with a certain pistol held in the hand of the 
said Phillip John Pratt, and a certain other pistol held in the hand of 
the said Walter Smallwood; against the form of the statute in such 
case made and provided, and against the peace and Government of the 
said United States. 

Harry L. Underwood, 

Assistant Attorney of the United States 

in and for the District of Columbia. 

5 [Endorsed:] Criminal No. 58292. United States vs. J. 

Wm. Tomlinson, Phillip John Pratt, Walter Smallwood. 

Robbery. A True Bill: William R. Miller, Foreman. 

District Court of the United States for the District of Columbia 
Monday, October 5" A. D. 1936 

The Court resumes its session pursuant to adjournment: Mr. Jus¬ 
tice Gordon, presiding. 

Come as well the Attorney of the United States, as the defendants 
in proper person, the defendants Pratt and Smallwood in custody of 
the Superintendent of the Washington Asylum and Jail, the defend¬ 
ant Tomlinson by his attorneys Messrs. O’Shea, Burnett and Gold¬ 
stein, the defendant Pratt by his attorney, J. K. Hughes, Esquire, 
and the defendant Smallwood by his attorney Juan R. Quijano, Es¬ 
quire ; whereupon the defendants being arraigned upon the indictment 
the reading whereof each specifically waives, each pleads not guilty 








PHILIP JOHN PRATT VS. UNITED STATES 


5 


thereto and for trial puts himself upon the country and the Attorney 
of the United States doth the like; and thereupon each of the defend¬ 
ants is granted five days leave to withdraw said plea and demur to, or 
move to quash the said indictment, or otherwise plead as he 
C may be advised; whereupon the defendants Pratt and Small¬ 
wood are committed on the indictment. 

District Court of the United States for the District of Columbia 
Wednesday, March 17" A. D. 1937 

The Court resumes its session pursuant to adjournment: Mr. Jus¬ 
tice Gordon, presiding. 

******* 

Come as well the Attorney of the United States, as the defendants 
in proper person, each in custody of the Superintendent of the 
Washington Asylum and Jail, the defendant Pratt by his attorney 
James K. Hughes, Esquire, and the defendant Smallwood by his 
attorney E. M. Fonbuena, Esquire; whereupon each defendant with¬ 
draws his plea of not guilty, heretofore entered, pleads guilty to the 
indictment, submits to the mercv of the Court, and each is remanded 
to the Washington Asylum and Jail, and the defendant Smallwood 
is referred to the Probation Officer, 

Motion in arrest of judgment 
Filed April 1, 1938 

******* 

Now comes Phillip John Pratt through his counsel and asks that 
the judgment in the above entitled cause be arrested for the reason 
that the term of court has expired and it is without jurisdiction to 
impose sentence. 

James J. Laughlin, 
Counsel for Defendant. 

7 District Court of the United States for the District of Columbia 

Tuesday, April 12" A. D. 1938 

The Court resumes its session pursuant to adjournment: Mr. Jus¬ 
tice Cox, presiding. 

* ***** * 

Now comes here the Attorney of the United States, as the defend¬ 
ant herein by his attorney James J. Laughlin, Esquire; whereupon 
the defendant’s motion in arrest of judgment coming on to be heard 
after argument by the counsel is granted by the Court. 

Motion for rehearing on motion in arrest of judgment 
Filed April 13, 1938 

******* 

Comes now David A. Pine, United States Attorney for the Dis¬ 
trict of Columbia, and respectfully moves the Court for rehearing 
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on the motion of defendant Pratt to arrest judgment on his plea of 
guilty entered in this cause on the 17th day of March, 1937. 

David A. Pine, 

United States Attorney. 
Charles B. Murray, 
Assistant United States Attorney. 

Opposition to motion for rehearing on motion in arrest of judgment 

Filed May 13,1938 

******* 

Now comes the defendant Phillip John Pratt through his counsel 
and says that the Court is without power to entertain this motion for 
the reason that since the Court has already ruled the defendant has 
been placed in jeopardy. 

James J. Laughlin, 
Counsel for Defendant. 

S Service of copy acknowledged this 13th day of May, 1938. 

Charles B. Murray, 
sph. 

Assistant United States Attorney. 

District Court of the United States for the District of Columbia 
Thursday, May 19", A. D. 1938 

The Court resumes its session pursuant to adjournment: Mr. Jus¬ 
tice COX, presiding. 

******* 

Now comes the defendant herein by his attorney James J. Laugh¬ 
lin, Esquire; whereupon the Defendant’s Motion for Rehearing on 
Arrest of Judgment coming on to be heard, after argument by the 
counsel, is by the Court granted; and thereupon the Defendant’s 
Motion in Arrest of Judgment, coming on to be heard, after argu¬ 
ment by the counsel, is by the Court overruled, to which action of 
the Court the Defendant by his attorney prays an exception which 
is noted. 

Thursday, May 26", A. D. 1938 

The Court resumes its session pursuant to adjournment: Mr. Jus¬ 
tice COX, presiding. 

******* 

Come as well the Attorney of the United States, as the defendant in 
proper person, in custody of the Superintendent of the Washington 
Asylum and Jail; whereupon it is demanded of the defendant what 
further he has to say why the sentence of the law should not be pro¬ 
nounced against him and he says nothing except as he has already 
said; and thereupon it is considered by the Court that for his said 
offense the said defendant be taken by the Superintendent afore- 
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9 said, to the Asylum and Jail aforesaid, whence he came, thence 
to the Penitentiary, as designated by the Attorney Gen¬ 
eral of the United States, there to be imprisoned for the period of 
Two (2) years to Four (4) years, said sentence to run concurrently 
with sentence pronounced in case No. 58293; and thereupon the 
defendant by his attorney James J. Laughlin, Esquire, notes an ap¬ 
peal to the Court of Appeals of the District of Columbia from the 
judgment of the Court in this case; whereupon the Court fixes the 
amount of bond for costs on appeal at One Hundred Dollars; where¬ 
upon the defendant elects to begin the service of said sentences as of 
this date. 

Affidavit in forma pauperis 
Filed June 1, 1938 

******* 

Now comes the defendant and seeks permission of this Honor¬ 
able Court to file and prosecute his appeal herein without prepayment 
of costs; that because of his poverty he is unable to pay the usual 
costs and fees nor is he able to give security for same; that his appeal is 
filed in good faith and he is entitled to the relief he seeks. He fur¬ 
ther says that he is a citizen of the United States. 

Phillip John Pratt. 

District of Columbia, ss : 

Phillip John Pratt being first duly sworn deposes and says that 
he has read the above affidavit by him subscribed and knows the 
contents thereof and that the matters contained therein are true. 

Phillip John Pratt. 

Subscribed and sworn to before me this 31st day of May, 1938. 

[seal] Richard H. Woodward. 

My commission expires May 1, 1940. 

Let this appeal be filed without prepayment of costs. 

Joseph W. Cox, Justice. 

10 Assignment of errors 

Filed June 23, 1938 

******* 

Now comes the defendant through his counsel and says that in the 
final determination of this cause the Court erred: 

1. In imposing sentence after first having granted defendant’s mo¬ 
tion in arrest of judgment. 

2. In imposing sentence after the term of court had expired. 

3. In overruling motion in arrest of judgment after first having 
granted same. 

James J. Laughlin, 
Counsel for Defendant. 

Service of copy acknowledged this 23rd day of June 1938. 

Charles B. Murray, 
Assistant U. S. Attorney. 
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Designation of record 
Filed June 23, 1938 

******* 

The Clerk will prepare the record in the above entitled cause for 
transmission to the United States Court of Appeals for the District 
of Columbia. 

The Clerk will include the following: 

1. Indictment. 

2. Minute of plea of not guilty. 

3. Minute of plea of not guilty withdrawn and plea of guilty 
entered. 

4. Motion in arrest of judgment. 

5. Minute of argument and granting of motion in arrest of 

judgment. 

11 6. Motion for rehearing of motion in arrest. 

7. Motion in opposition. 

8. Minute of argument of and granting of motion. 

9. Sentence. 

10. Notice of appeal. 

11. Assignment of errors. 

12. This designation of record. 

James J. Laughlin, 
Counsel for Defendant. 

Service of copy acknowledged this 23rd day of June 1938. 

Charles B. Murray, 
Assistant United States Attorney. 

This designation of record ordered this 23rd day of June, 1938. 

Joseph W. Cox, Justice. 

12 In the District Court of the United States for the District of 

Columbia 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 8, both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel herein 
filed, copy of which is made part of this transcript, in the case of the 
United States vs. Phillip John Pratt, Criminal No. 58292, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
28th day of July, 1938. 

[seal] C. E. Stewart, Clerk. 

[Endorsement on cover:] No. 7176. Phillip John Pratt, Appellant 
vs. United States of America. United States Court of Appeals for 
the District of Columbia. Filed June 1, 1938. Joseph W. Stewart, 
Clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1938 

No. 7176—Special Calendar 

Philip John Pratt, appellant 

v. 

United States of America, appellee 


BRIEF FOR APPELLEE 

The appellant, not having been sentenced for 
more than a year following his plea of guilty to 
robbery, filed on April 1, 1938, a motion in arrest 
of judgment on the ground that the court had lost 
jurisdiction to impose sentence, more than a “rea¬ 
sonable period” therefor having elapsed. The mo¬ 
tion was granted, but the following day the United 
States moved for rehearing, and the court, on re¬ 
hearing about a month later, vacated the entry 
granting the motion, reversed its ruling and de¬ 
nied the motion, and thereupon sentenced the ap¬ 
pellant to a term to run concurrently with one he 
was already serving in another robbery case. This 
appeal is taken from that action. 

(i) 


97803—38 
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The appellant (1) renews the contention made in 
his motion in arrest that the court had no authority 
to impose sentence and (2) also contends that the 
court, having granted the motion in arrest, could 
not thereafter change its ruling and pass sentence, 
as the defendant was thereby twice put in jeopardy. 

ARGUMENT 

I 

The court did not lose jurisdiction to pass sentence 

In the case of Miller v. Aderhold, 288 U. S. 206, 
the court held that jurisdiction to impose sentence 
is not lost until sentence is pronounced, either at 
the same term in which the conviction is had or at 
a succeeding term. In that case the defendant 
pleaded guilty to a felony in a United States court 
and the court “suspended sentence’ 7 and ordered 
the defendant discharged from the custody of the 
Marshal. At a subsequent term, seven months there¬ 
after, another judge sentenced the defendant to 
serve four years in prison. Appeal was taken from 
this judgment and many authorities were cited to 
the effect that a court may not indefinitely postpone 
the imposition of sentence and that the power to 
pass sentence is lost after a reasonable time has 
elapsed. However, the Supreme Court, while rec¬ 
ognizing that these cases constituted the weight of 
authority on the subject, overruled them and held 
that a convicted person who is not promptly sen- 
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tenced is under the duty of moving for sentence and 
that unless he does so he cannot complain of delay. 
The court specifically overruled the ease of Mintie 
v. Biddle, 15 F. (2d) 931, which is cited by the ap¬ 
pellant in his brief. It is submitted that this rule is 
all the more decisive when it is remembered that 
the defendant in the case of Miller v. Aderhold had 
every reason in fact to believe that he was free 
when the court announced that sentence was sus¬ 
pended. 

The appellant, appreciating the force of this 
opinion, has attempted to distinguish it from the 
instant case. He contends that the Miller v. Ader¬ 
hold case involved an interpretation of the proba¬ 
tion law. In this he would seem to be in error. It 
is true that the judge in that case “suspended sen¬ 
tence,’ 7 a power which he had under the probation 
law provided he coupled with it a direction that the 
defendant be placed under the supervision of a pro¬ 
bation officer, but the judge did not comply with the 
probation law and his order was therefore no more 
valid than had the probation law not existed. 

The appellant also points out that the Supreme 
Court, since its decision in the Miller v. Aderhold 
case, has promulgated certain rules for the speedier 
disposition of criminal cases, among them being a 
rule providing for prompt sentence. 

The rule to which reference is made is undoubt¬ 
edly No. 1 of the Supreme Court Rules (which ap- 
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pear in U. S. C. A. immediately following Section 
723-a of Title 28). By this rule it is ordered that, 
except as provided in the Act of March 4, 1925 
(which gives the court power to suspend the impo¬ 
sition or execution of sentence and to place the de¬ 
fendant on probation), “sentence shall be imposed 
without delay” after a plea of guilty “unless (1) a 
motion for the withdrawal of a plea of guilty or in 
arrest of judgment, or for a new trial, is pending, 
or the trial court is of the opinion that there is rea¬ 
sonable ground for such a motion; or (2) the con¬ 
dition or character of the defendant, or other per¬ 
tinent matters, should be investigated in the inter¬ 
ests of justice before sentence is imposed.” 

It will be seen that there is nothing in the rules 
which provides what remedy the defendant shall 
have in the event sentence is not promptly imposed. 
It certainlv could not have been intended bv the 
rules that a defendant who made no motion or re¬ 
quest for prompt sentence should nevertheless be 
released without sentence. So to construe the rules 
would be to read into them by implication a remedy 
specifically held by the Supreme Court in Miller v. 
Aderhold not to be available to a defendant. 

Before leaving this point counsel for the appel¬ 
lee desire to note that they have purposely re¬ 
frained from attempting in this brief to support 
on moral or practical grounds the wisdom and jus¬ 
tice of the delay in the passing of sentence on the 
appellant. 
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II 

The defendant was not placed twice in jeopardy by the 
act of the trial court in first granting his motion in 
arrest of judgment and then overruling it and passing 
sentence 

It is fundamental that a court has power to cor¬ 
rect its own errors. Commonwealth v. Endrukat, 
231 Pa. 529. A court’s action in granting or not 
granting a request for a rehearing is not reviewable 
on appeal. Chester v. Morgan, 11 App. D. C. 435; 
Fleischman v. Stern, 90 1ST. Y. 110. 

If a court has the power to change its own ruling, 
its last ruling is in effect its only ruling. As ap¬ 
plied to this case the situation would thus be that 
the defendant pleaded guilty, moved in arrest of 
judgment, his motion was denied and he was sen¬ 
tenced. His appeal then would be based solely 
upon the contention discussed in Point I of this 
brief. 

For the purpose of further answering the ap¬ 
pellant’s argument, it will be assumed that the first 
order of the court granting his motion in arrest of 
judgment was an irrevocable order. Could the de¬ 
fendant be subjected again to prosecution for the 
same offense? The appellee contends that the an¬ 
swer is Yes; and this whether the case was restored 
to its status before the plea of guilty was entered 
(See Raymond v. United States, 25 App. D. C. 555, 
562; and Barrow v. United States, 54 App. D. C. 
128) ; or whether the entire prosecution was dis- 
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missed and a new indictment returned for the same 
offense. 

When a plaintiff by his own act relieves himself 
of jeopardy, he cannot thereafter set up the plea of 
former jeopardy. In the case of Ball v. United 
States, 140 U. S. 118, and 163 United States 662, 
three defendants were indicted for murder. One 
was acquitted and two were convicted. The con¬ 
victed defendants moved in arrest of judgment on 
the ground that the indictment was defective. On 
api^eal this contention was upheld and the case was 
remanded. Thereafter all three defendants were 
again indicted. All three pleaded former jeop¬ 
ardy. It was held that the defendant who had 
been acquitted could not again be tried, but that 
the two defendants who had been convicted could 
be tried again; and the principle was reaffirmed 
that “one who procures a judgment against him¬ 
self upon an indictment to be set aside, may be 
tried anew upon the same indictment or upon an¬ 
other indictment for the same offense of which he 
had been convicted” (163 U. S., pages 669-671). 
From this language it is clear that the decision was 
not based upon the principle that a defective in¬ 
dictment does not put a defendant in jeopardy. 
See also— 

Murphy v. Massachusetts, 177 U. S. 155; 

People v. McGarrity, 140 La. 435; People v. 

McGrath, 202 N. Y. 445; Commonwealth v. 



Brown, 167 Mass. 144 (Opinion by Holmes, 

JO; 

Booker v. State, 151 Ala. 97; Floyd v. 

State, 80 Ark. 94. 

On page 3 of his brief, the appellant cites the 
case of State v. Nor veil, 2 Yerger (Tenn.) 24. This 
decision was rendered by the Supreme Court of 
Tennessee in 1820. In that case the defendant was 
convicted upon a good indictment. By a motion in 
arrest he attacked the indictment and the trial 
court erroneously granted the motion. It was held 
that the defendant could not be tried on a second 
indictment for the same offense. From page 28 
of the opinion it will appear that the court reas¬ 
oned that the prosecutor could have appealed from 
the erroneous decision of the trial court on the mo¬ 
tion in arrest of judgment and obtained a reversal, 
and proceeded again on the old indictment. 

Passing for the moment whether that case is 
authority in this jurisdiction in view of Ball v. 
United States and the other cases cited, it is re¬ 
spectfully submitted that the Norvell case has no 
application here because no attempt has been 
made or threatened to j)roceed against the appel¬ 
lant on a second indictment. The judgment ap¬ 
pealed from was rendered on the first and only 
indictment, which is identical, except as to the 
transaction alleged, with the indictment held by 
this court to be good in Tomlinson v. United States, 
65 W. L. R. 1158. 
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CONCLUSION 

In view of the foregoing authorities, it is re¬ 
spectfully submitted that the judgment below 
should be affirmed. 

Respectfully submitted. 

David A. Pine, 

United States Attorney. 

Charles B. Murray, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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